
Employee Assistance 
Programs (EAPs) and 
ERISA 

Employers that offer benefits to their employees are typically familiar with ERISA, or the Employee Retirement 
Income Security Act of 1974. Most US employers are subject to ERISA (exemptions apply to certain 
government employers and church-based employers), leaving employers to determine which benefits they 
offer are subject to ERISA. ERISA Part 7 sets standards for group health plans. Benefits subject to ERISA have 
various regulatory requirements, such as having a written plan document, 5500 filings, and annual notices. 
Furthermore, benefits subject to ERISA are also subject to COBRA

As a rule, group health plans (that provide medical care to employees or dependents, through insurance, 
reimbursement or otherwise) are subject to ERISA. For some types of plans, like major medical, it is very easy 
to ascertain that the plan is subject to ERISA. Conversely, some benefits, such as limited excepted benefits 
(limited scope vision or dental, long term care) or benefits that are not health coverage (workers compensation, 
other liability coverage) are clearly not covered by ERISA. Group health plans with fewer than two participants 
are not subject to ERISA (but otherwise there are no exceptions for small plans or small employers). For other 
benefits, the determination can be more nuanced. One benefit that is growing in popularity is employee 
assistance programs or EAPs, and these can be particularly difficult to determine whether or not they are 
subject to ERISA.

EAPs are benefit plans that are designed to prevent or mitigate problems in an employee’s life, whether they 
are personal or familial in nature. EAPs can take many different forms. EAPs can be offered through a major 
medical health insurance carrier, through a long-term disability provider, or on a stand-alone basis. EAPs might 
offer limited benefits- such as referrals to local attorneys for trust and estate or family law issues, and referrals 
to local therapists. Some EAPs can assist employees with finding an elder care facility that takes their elderly 
parent’s insurance coverage or can locate drug or alcohol rehabilitation facilities with openings for new patients. 
EAPs can even be designed to provide personal assistant services, such as running errands for an employee. 
In recent years some EAPs have grown particularly robust- while some programs simply provide a referral 
service to a local therapist or counselor, other EAPs have begun directly providing therapy or counseling to plan 
participants, on a limited or even unlimited basis.

Department of Labor (DOL) guidance from the late 1980s (DOL Advisory Opinion 88-04A) found that if an EAP 
is staffed (internally or through a third party) by trained counselors, it was more likely that the EAP was subject 
to ERISA. In similar guidance in 1991 (DOL Advisory Opinion 91-26A) the DOL found that an EAP that merely 
provided employees with referrals to outside drug and alcohol counselors did not rise to the level of a benefit 
subject to ERISA. However, as EAPs have grown in scope and prevalence, and innovation has expanded, the 
question of EAPs and ERISA has grown murkier.



The Department of Labor has previously set forth four requirements that 
must be satisfied for an EAP to be an excepted benefit and therefore not 
subject to ERISA:
• The EAP does not provide significant benefits in the nature of medical care (limit the amount, scope, and 

duration of services)
 - As a specific example, the DOL has said a program that  provides regular counseling for individuals with 
chronic conditions such as diabetes could be considered to be providing significant benefits

• The benefits are not coordinated with benefits under another group health plan
 - The participant cannot be required to exhaust benefits under the EAP before being eligible for benefits 
under the group health plan

 - Participant eligibility for the EAP cannot be dependent on participation in the group health plan
• Employee premiums or contributions are not required to participate in the EAP
• There is no cost-sharing under the EAP 

Unfortunately, the DOL and other regulators have declined to define “significant” as it relates to providing 
significant medical care, which means employers with robust EAPs should consider seeking counsel 
to determine if their program is subject to ERISA and needs to ensure compliance with the regulatory 
requirements.
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